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Argument
This case boils down to an essential question: Whether the City erred when it
decided to condemn CBS' billboard without engaging in any of the "conditions
precedent" required by Utah Code section 78B-6-504.
The basic facts and relevant statutes are not in dispute. The parties agree that Utah
Code sections 10-9a-511 through -513 are key here. There is no dispute that, when the
facts of this case are applied to these statutes, the City's refusal to grant CB S's billboard
relocation application meant the City was "considered to have initiated the acquisition of
a billboard structure by eminent domain .... " Utah Code Ann. § 10-9a-513(2)(a). The
central question left to decide is the effect these words have on the instant matter.
"The right of eminent domain, being in derogation of the rights of individual
ownership in property, has been strictly construed by the courts so that no person will be
wrongfully deprived of the use and enjoyment of his property." Bertagnoli v. Baker, 215
P.2d 626, 628 (Utah 1950); Marion Energy, Inc. v. KFJ Ranch Partnership, 2011 UT 50,

il 31, 267 P.3d 863.

Thus, where a "statute prescribes the procedure or steps to be taken

by a municipal corporation in exercising the right of eminent domain, the procedure
prescribed by the statute becomes a matter of substance, and must be strictly followed by
the condemnor as against the owner of the property sought to be condemned." Salt Lake

County v. Murray City Redevelop., 598 P. 2d 1339, 1345 (Utah 1979).
Here, the Eminent Domain Statutes (Utah Code Ann.§§ 78B-6-501, et seq.)
contain certain prerequisites that must take place before a governmental entity can utilize
its eminent domain powers. The City argues that, contrary to Utah law, not only does it
{00292489.DOCX /}
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not need to strictly follow such steps, but it can ignore them altogether. This argument is
(i

based on a reading of Utah Code sections 511 and 513 that should not be endorsed. As
set forth in CBS's opening brief and below, these sections provide only the basis for the
exertion of the City's eminent domain power; the procedure for the use of such powers
necessarily involves the Eminent Domain Statutes.
It is also worth mentioning what is not at issue in this appeal. The City mentions
. no less than 16 times that CBS' billboard was "demolished." This has no relevance here.
Demolition of the billboard was not mentioned below as a basis for the appeal authority's
decisions, because it was irrelevant. The issue is whether CBS' application to relocate its

I@

· billboard

was properly rejected. The fact that the sign was tom down has nothing to do

with whether that decision was made correctly. Also, there is no question about the right
to compensation in this situation - the City conceded at all times below that its decision
. to deny relocation of CBS' billboard meant that it must pay just compensation. See, e.g.,
SLCC 2158.
The relevant question is whether the mayor has the right to unilaterally make the
decision to take CBS' billboard by eminent domain. The answer to this question,
provided both by state law and city ordinance, is "no." Accordingly, the decisions of the

<i>

appeal authority should be reversed.
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I.

By Statute, This Court Reviews the Appeal Authority's "Final Decision."

The City 1 asks this Court to disregard the actual decisions at issue on appeal and,
instead, focus on the decision purportedly made by the fonner mayor. This argument
ignores the relevant statutes.
Pursuant to Utah Code section 10-9a-708, a "written decision" of an appeal
authority "constitutes afinal decision under Subsection 10-9a-801(2)(a) or a final action
under Subsection I 0-9a-801 (4 ). " Utah Code Ann. § I 0-9a-708(2) (emphasis added).
Pursuant to section I 0-9a-80 I, a person "adversely affected by a final decision made in
the exercise of or in violation of the provisions of this chapter may file a petition for

review of the decision . ..." Id., § 10-9a-801(2)(a) (emphasis added). Pursuant to
section (3)(c), a ''final decision of a land use authority or an appeal authority is valid if
the decision is supported by substantial evidence in the record and is not arbitrary,
capricious, or illegal." Id.,§ 10-9a-801(3)(c) (emphasis added). Accordingly, the focus
of this appeal is the appeal authority's final decisions. 2

1

With the exception of one argument, appellee Comer Property raises nothing in its brief
that the City does not also argue. For the sake of brevity, CBS's reference herein to "the City" is
to both appellees unless otherwise stated.
2

The City argues that the appeal authority did not have authority to issue its ruling.
City's Br., p. 15. It is not clear what effect the City argues this would have on the instant appeal,
if any. By statute, CBS is required to exhaust its administrative remedies before taking any
appeal, which is why the matter was before the appeal authority in the first place. The appeal
authority itselfrejected the City's argument below, as state statute requires that a local appeal
must be made in regard to any decision under section 10-9a-501, et seq. App. Dec., p. 4. The
issue is not the subject of a cross-appeal. See Smith v. Four Corners Mental Health Center, Inc.,
2003 UT 23,149, 70 P.3d 904 ("Litigants must cross-appeal ... if they wish to attack a judgment
of a lower court for the purpose of enlarging their own rights or lessening the rights of their
opponent."). In any event, whether this issue is before the Court as a result of the appeal
(con 't on next page)
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Ultimately, of course, the decision made by the City is at issue, as it is the focus of

i>

the final decisions. CBS asserts that the City's decisions in this case were illegal and
arbitrary. The evidence for these assertions was set forth to the appeal authority, which
issued final decisions rejecting CBS' assertions. CBS believes the final decisions were
erroneous, which is why CBS brought this appeal.
II.

The Decision to Invoke Eminent Domain Power Must Be Approved by
the City Council.

In an eminent domain decision issued earlier this year against Salt Lake City, the
Utah Supreme Court made clear that, whenever "a government entity condemns
property," the Court looks to the Eminent Domain Statutes to detennine the requirements
contained therein. Salt Lake City v. Evans Dev. Group, 2016 UT 15, iJ 10 (quoting Utah

Cty. v. Ivie, 2006 UT 33, iJ 16, 137 P.3d 797, and Utah Code Ann. § 78B-6-504(1)).
Here, the Eminent Domain Statutes require city council approval of the City's
· eminent domain decision. See Utah Code Ann. § 78B-6-504. Sections 10-9a-5 l 1 and 513 provide a basis for expanding the authority provided in the eminent domain statutes,

<,

but they do not exclude or excuse compliance with the remaining provisions of the
Eminent Domain Statutes. This point was made in UDOTv. Carlson, 2014 UT 24,332
P.3d 900, a case the City has not addressed: statutes outside of the Eminent Domain
Statutes that afford additional powers of eminent domain should be read in conjunction
with the provisions of the Eminent Domain Statutes.
authority's decision or the trial court's affirmance of that decision, the issue for review is the
same - a legal one that is reviewed anew. See Lieber v. ITT Hartford Ins., 2000 UT 90, 'if7, 15
P.3d 1030.

{00292489 .DOCX/}
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We find no room for that construction in the language and structure
of the governing statutes. The eminent domain statute specifically enumerates a number of public uses for which the power of condemnation is authorized, including for reservoirs, bicycle paths, roads, dams, canals, railroads,
cemeteries, etc. Utah Code § 78B-6-501. But these enumerated public uses
are not exclusive. They merely establish a general starting point. That is
clear from the face of the eminent domain statute, which not only enumerates authorized public uses but also includes an open-ended catchallauthorizing eminent domain for "all other public uses authorized by the
Legislature." Id. § 78B-6-501 (2).
That conclusion is confirmed, moreover, by the broader context of
the legislature's authorization of eminent domain across a wide range of
statutory provisions. Thus, the legislature clearly recognizes its prerogative
of supplementing the public uses identified in the eminent domain statute,
as it has enacted a range of other provisions authorizing condemnation for
public uses beyond those enumerated in the public domain statute. As with
UDOT, the legislature has authorized other state agencies to exercise broad
powers of eminent domain .And throughout the code, it has authorized
condemnation for specific public uses that are not included in the eminent
domain statute.
2014 UT 24, ,r,r 20-21.
Like sections 10-9a-511 through -513, many of the statutes cited by the Carlson
Court make no specific mention of the Eminent Domain Statutes. See, e.g., Utah Code
Ann. § 23-21a-3 ("This act proposes to implement th~ policy set forth in Section 23-2la2 by initiating the condemnation and purchase of the 163-acre Gunnison Island ... "); id.,
§ 65A-11-1(4) ("The division may authorize construction of necessary control works on a

basis of equitable participation and for these purposes may acquire any additional lands,
necessary for the control or the prevention of the floods, either by purchase, exchange,
lease, condemnation, or gift."); id.,§ 72-5-103 ("The department may acquire any real
property or interests in real property necessary for temporary, present, or reasonable.
future state transportation purposes by gift, agreement, exchange, purchase, condemna{00292489.DOCX /}
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tion, or otherwise."); id., § 73-23-3(3) ("For purposes of this chapter, the Division of
~

Water Resources ... may acquire land or any other property right by any lawful means,
including eminent domain"). N"evertheless, the Carlson Court made clear that such
statutes must be read in conjunction with the Eminent Domain Statutes.
The Eminent Domain Statutes themselves state that, in any attempt to exercise the
power of eminent domain, there are certain "conditions precedent." Utah Code Ann. §
78B-6-504. Section 78B-6-504(2) specifically provides that the exercise of eminent
domain power by a city requires the approval of the city council. Because city council
approval was not obtained in this matter, the City's actions were illegal.
The City argues that, because sections 511 through 513 do not specifically mention the Eminent Domain Statutes, those statutes should be ignored. This is unsupported
and contrary to Utah law as set forth above. If the City wants to condemn property, it
must comply with the conditions precedent contained in the Eminent Domain Statutes.
While sections 10-9a-511 through 513 provide a basis to exert the power of eminent
domain, or, as set forth in section 78B-6-50 I (2), a "public use authorized by the Legislature," that power is tempered by and must comply with the provisions of the Eminent
Domain Statutes. No other statutory interpretation is permissible.
Section I 0-9a-5 l 1 provides only that, "[n ]otwithstanding a prohibition in its
zoning ordinance, a municipality may permit a billboard owner to relocate the billboard
within the municipality's boundaries to a location that is mutually acceptable to the

~

municipality and the billboard owner." Utah Code Ann.§ 10-9a-511(3)(c)(i). To this
point, the statute is pennissive, and is really in favor of the billboard owner. If relocation
{00292489 .DOCX /}
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is_ not permitted, and the facts of the case meet certain requirements of section 513, then
the statute becomes mandatory. See id., 10-9a-513 (2) (a) ("A municipality is considered
to have initiated the acquisition of a billboard structure by eminent domain if the munici- pality prevents a billboard owner from ... relocating a billboard .... "). Nothing in these
statutes indicate a legislative intent to forego the Eminent Domain Statutes; nothing here
contradicts the Eminent Domain Statutes. Under Carlson and the Eminent Domain
Statutes themselves, it must be presumed that the Eminent Domain Statutes apply unless
a contrary indication is given by the legislature, which it has not. The City's argument to
the contrary simply cannot prevail.
The City's remaining arguments also require this Court to ignore the Eminent
Domain Statutes and the case law cited above. Moreover, these arguments are
unsupported and incorrect.
For instance, the City argues that sections 10-9a-5 l 1 through 513 are not in pari

materia with the Eminent Domain Statutes. The City cites no legal support for this
argument and it is contrary to Carlson, Evans Dev. Group, and Utah Cty. v. Ivie, 2006 UT
33, ,I 16. It is also contrary to the specific mention of the initiation of "eminent domain''
in section 10-9a-513(2)(a). Contrary to the City's suggestion that its obligation is limited
to paying just compensation on denial of a relocation application, the statute contemplates much more is required - just as the Eminent Domain Statutes contemplate.
The City also argues that a "regulatory taking" need not comply with the Eminent
Domain Statutes. The City fails to show that a regulatory taking is at issue here. Inverse
condemnation only occurs when the State or a subdivision thereof fails to invoke its
{00292489.DOCX /}
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formal eminent domain power. See UDOTv. Walker Development, 2014 UT App 30,
(i)

118, 320 P .3d 50. Here, the applicable statutes make clear that the decision at issue

invokes the initiation of "eminent domain" proceedings. Utah Code Ann. § 10-9a-513.
The City's argument requires this Court to ignore the very statute the City relies upon for
its eminent domain authority.
The City also asserts a brief argument regarding "legislative history." As this
Court has held on many occasions, legislative history need not be consulted when the
governing statutes are unambiguous. See Kitches & Zorn, LLC v. Yong Woo Kim, 2005
UT App 164, 19, 112 P.3d 1210. In any event, the City does not cite to "legislative
history," but to an amendment that never was made, the reasons for which we will never
· know. This fails to present helpful information, let alone information that could justify
ignoring the Eminent Domain Statutes and the case law interpreting those statutes.
Finally, the City argues about the nature of the economics of billboards and the
impracticality of having to ask the city council for permission. While the fonner is
without any factual support, the latter is contrary to Utah statute and case law regarding
the role of the city council and expenditure of public funds. The use of public moneys by
a city is considered to be a most serious endeavor. See Price Development Co., LP v.
@

Orem City, 2000 UT 26, iI 34, 995 P. 2d 1237. The City's unsupported policy argument

that the Mayor should have complete discretion to condemn a billboard on his or her own
ignores this principal. It also ignores every statute referred to in CBS' opening brief (at
(j

p. 20) that places monetary and budgetary concerns squarely in the legislative hands of
the city council. If a city council has no say in the decision to condemn, it simply cannot
. {00292489.DOCX /}
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prepare for, budget for, appropriate for, or otherwise deal with the need to raise such
funds.
Ultimately, the appeal authority's final decisions approved a decision that was not
the mayor's to make. Because approval of the City Council, among other statutory
prerequisites, was not complied with, the City's decision to condemn was illegal and

•

should be reversed.

III.

In Order to Give City Ordinance 21A.46.160.CC Any Meaning, CBS'
Interpretation Must Prevail.

As set forth in CBS' opening brief, even if the Court does not agree that the appeal
authority erred when it detennined the mayor could invoke the power of eminent domain,
CBS is entitled to reversal pursuant to City Ordinance 21A.46.160.CC.
The Court has been presented with two interpretations of this ordinance. One
interpretation, provided by CBS, gives the ordinance meaning. Another interpretation,
provided by the City and adopted by the appeal authority, ignores the ordinance
altogether. Only CBS' interpretation can succeed.
The basis for the City's interpretation is the notion that , "where a city ordinance is
in conflict with a state statute, the ordinance is invalid ...." Hansen v. Eyre, 2005 UT 29,
15, 116 P.3d 290. The City ignores the fact Ord. 21A.46. 160.CC does not necessarily
conflict with a state statute; it only conflicts if read in the manner suggested by the City.
Such a reading, however, is impermissible. See Hollenbach v. Salt Lake City
Corporation, 2016 UT App 64, ,r 21 (refusing to read an agency rule in a manner that

would render it in conflict with state statute).

{00292489.DOCX /}
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•

Utah law requires that a statue or ordinance be read in a manner that does not
lb

render it meaningless. If there is a choice in construing a statute, Utah courts "will not
construe a statute in such a way as to render certain viable parts meaningless and void."
Nelson v. Salt Lake County, 905 P. 2d 872, 876 (Utah 1995); see also Lund v. Brown,

2000 UT 75, ,r 25, 11 P.3d 277.
The interpretation offered by the City and the appeal authority is simply not an
option, as it necessarily invalidates the City's own ordinance. Instead, the ordinance
should be read as interpreted by CBS: while section 10-9a-511 provides the ability for the
City to waive its zoning ordinances to allow a relocation, the city council has determined
: that the ordinances will only be waived to allow a relocation if state law mandates that the
billboard would otherwise have to be condemned under -513.
In light of Ord. 21A.46.160.CC, the City had no discretion to grant Comer

•

'Property's application (because the move is more than 5,280 feet away and denying the
request will not require condemnation), or to reject CBS application (which mandates
condemnation of CB S's sign). The appeal authority's contrary ruling, which requires one
to ignore the relevant ordinance entirely, is incorrect as a matter of law and should be
reversed.

IV.

Section 10-9a-511 Allows For Relocation, Not Other Violations of
City Law.

Section 10-9a-511 states, "[n]otwithstanding a prohibition in its zoning ordinance, a
municipality may permit a billboard owner to relocate the billboard within the
municipality's boundaries to a location that is mutually acceptable to the municipality and

{00292489.DOCX /}
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the billboard owner." Utah Code Ann.§ 10-9a-511(3)(c)(i). The City, and the hearing
officer below, each interpret this to mean that a municipality can waive any and all city
laws applicable to billboards in order to allow for the relocation at issue. This does not
comport with the language of the statute.
At issue here are not ordinances that simply prohibit relocation, as -511(3)(c)(l)

•

mentions. The City's ordinances also contain maximum height and square footage
limitations. The City fails to show how any reading of section 10-9a-511 justifies a
decision to ignore these limitations. Below, the only evidence was that the Corner
Property sign was permitted for one face only, and for a height much lower than allowed.
The City's decision to allow for alterations to these requirements is not within the letter
of section 10-9a-511, but is a plain case of changing the rules for a particular party.
Such a decision is not only illegal, but arbitrary and capricious, and should be reversed. 3

V.

The City's Reasoning Was Arbitrary and Capricious.

The City continues to maintain that, because "the City has a long standing policy
in favor of retiring and removing billboards," its decision to allow Corner Property to
move its billboard, and to reject CBS' s petition, is supported by substantial evidence. See
City's Br., p. 37. But this argument begs the question: How can an unwritten policy,
one that is contrary to City ordinances, form the basis for such a decision? Under Utah
3

Contrary to Comer Property's argument, CBS did preserve these issues below.
Regardless of whether they were presented in the initial administrative appeal application, Salt
Lake City's applicable administrative rules allow "the issues in an application [to] be revised and
adjusted during the process of review and consideration as deemed appropriate by the Land Use
Appeals Hearing Officer." See Salt Lake City Land Use Appeals Hearing Officer Policies and
Procedures, at H.2, attached as an addendum hereto. The Hearing Officer specifically addressed
CBS's argument that the allowed alterations were illegal. See R. 746, at 1897-98.
{00292489.DOCX /}
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•

law, it cannot.
~

See Fierro v. Park City Mun. Corp., 2014 UT App 71, ,I,r 8, 12, 323 P.

3d 601.
There is no dispute that no written policy exists in regard to confiscation of
billboards, nor is there one relating to removal of billboards from 500 South. Further,
any such policy is contrary to the City's billboard ordinance, specifically City Ordinance
21A.46.160(A), (E) and (F).

There is also no question that the City does not operate per

unwritten policies. A city acts pursuant to written ordinances and resolutions. See Utah
Code Ann.§§ 10-3-701, -718. As only a part of the City, the mayor executes those
policies adopted by the council. Id., § 10-3b-202(1 )(c)(ii). By citing to a non-existent
policy in order to favor Comer Property over CBS, and by selectively enforcing its
. purported policies over the written, applicable ordinances, the City acted arbitrarily and
capriciously. See Fierro, 2014 UT App 71, ,I 12.
CONCLUSION
For each of the reasons set forth above, the decisions of the appeal authority
should be reversed.
DATED this 19th day of October, 2016.
CORNE KINGHORN, P.C.

Leslie
n Frank
Bradley M. Strassberg
Attorneys for Appellant
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RULE 24(f)(l)(C) CERTIFICATION
I certify that this Brief contains 4,087 words and therefore complies with the
maximum limit of 7,000 words, as required of Utah Rules of Appellate Procedure, Rule

26(f)(l)(A).

{00292489.DOCX /}

16
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

CERTIFICATE OF SERVICE

The undersigned hereby certifies that a true and correct copy of the foregoing
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· Katherine Lewis
Samantha Slark
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ADDENDUM

1. S~t Lake City Land Use Appeals Hearing Officer Polic~es and Procedures
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SALT LAKE CITY LAND USE APPEALS HEARING OFFICER
POLICIES AND PROCEDURES

A.

General Provisions
1. Hearing Officer: One or more individuals shall be appointed to act as a Hearing
Officer for Land Use Appeals as provided in Section 21A.06.040 of the Salt Lake
City Code and shall act as the Land Use Appeal Authority required by State Statute
(10-91-701). · Only one hearing officer shall hear and decide any one appeal or
petition.
2. ~egislative Matters. The Land Use Appeals Hearing Officer shall not he~r ariy
appeal of a legislative decision or any other decision made by the City Council.
3. Land Use Appeals Hearing Officer: The person or persons so appointed as a Land
Use Appeals Hearing Officer shall act as the Land Use Appeals Hearing Officer as
described in Utah Code Ann. I 0-9a-701 for the matters and issues described in the
appropriate sections of the Salt Lake City Code which assign duties to the Land Use
Appeals Hearing Officer.
4. Duty to Exhaust. Each adversely affected person who wishes to challenge a local
administrative land use decision shall, before going to court, timely and specifically
challenge the local land use decision in accordance with the provisions of the Salt
Lake City Code.
5. Other Law Controls. Where these policies and procedures conflict with existing or
future statutes or ordinances, the statute or ordinance shall control.
6. Compensation. The Land Use Appeals Hearing Officer hearing officer shall be paid
by the City $100. 00 per case, regardless of the number of matters on a meeting
agenda.

•
e

"
B.

Conflicts ofInterest ·
1.

Conflicts of Interest. The Land Use Appeals Hearing Officer shall not pa11:icipate in
any appeal or other matter in which the Land Use Appeals Hearing Officer· has a
conflict of interest prnhibited by Title 2, Chapter 2_.44 of the Salt Lake City Code.
The hearing officer may declare a conflict of interest regarding specific agenda items.
When the hearing officer believes that he or she may have an actual, apparent, or
reasonably foreseeable conflict of interest on any matter that may come before the
Land Use Appeals Hearing Officer, he or she shall explain the apparent conflict to the
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City Attorney and recuse her or himself from hearing the matter. '1/hen ·_a Conflict of
Interest arises, another appointed Land Use Appeals Hearing Officer will c.onduct the
meeting.

Procedures Prior to Hearing.
1. Initial Notification to Land Use Appeals Hearing Officer. Once an application has
been submitted that will be heard by the Land Use Appeals Hearing Office~, the
Planning Division staff will notify the Land Use Appeals Hearing Officer of the
matter prior to scheduling the matter for a public meeting.
2. Provision of Contact Information: Absent a showing that such a requirement is
prejudidal to any party, the applicant or person bringing an appeal, a designated
member of the Planning Staff, and any other interested person who desires notice
over and above that required by the local ordinances with regard to a specific
application or appeal shall provide the Planning Division with an email address or
other means of contact.
a. This email address will be used to notify the parties of the information required
for the meeting and the process to be followe~ at the meeting in addition to
exchange documents, discuss scheduling, procedures, or any other information
about the process of the appeal or application review before and after any hearing
on the matter. The Land Use Appeals Hearing Officer, appellant, or other ·
interested parties shall not discuss the merits of the appeal outside of a public
meeting.
b. Any such emailed messages are public documents and subject to the Government
. Records Access Management Act.
c. The application form used to file an appeal or application for a variance shall
include notice of the requirement for the applicant to provide an email e;lddtess
and a summary of the provisions of this policy. Unless this policy is made the
subject of a written protest by the applicant that this requirement is prejudicial, the
submittal of the application for a variance or filing of the appeal shall be
considered as consent to this policy.
3. Notification of Public Hearings: Notices of all items scheduled for" a Land U~e Land
Use Appeals Hearing Officer hearing shall be provided to the appropriate parties prior
to the hearing consistent with Chapter 21A.10, Salt Lake City Code (General
Application and Public Hearing Procedures.)
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a. Notice of Land Use Appeals Hearing Officer hearings, copies of decisions and/or
staff repo11s shall be posted on the City's website by the Secretary assigned to the
meeting and thus made available to members of the public.

~

i)

4. Staff Report: All issues presented to the Land Use Appeals Hearing Officer for its
consideration shall be accompanied by a Staff Report outlining the issue and
providing background information and facts. The Staff Report may be prepared by
the Planning Division or Attorney's Office (generally referred to as a brief).
a. Staff Reports shall address the portion of the Salt Lake City Code affected by the
petitioner's request, and how the request fits within the guidelines of the
ordinance.
b. Staff Reports shall be as concise as possible, while allowing for adequate
· coverage of the subject matter.
c. A Staff Report may include a recommendation for action by the Land Use
Appeals Hearing Officer.
d. Staff Reports shall be made available to the Land.Use Appeals Hearing Officer,
appellant or petitioner or any other interested party at least five calendar days
before a hearing is held on the issue which is the subject of the appeal.
e. A Staff Report shall be considered a public document and shall be made available
for public view, preferably on the City's website. Printed copies of the Staff
Reports are to be made available to anyone requesting a copy of the Staff Report
within 24 hours of a request. Any notice provided of hearings by the Land Use
Appeals Hearing Officer shall include a statement that the Staff Report. for ·each
issue to be heard is available online, along with the web address at which the Staff
Reports are posted.
5. Submission of Written Materials: Any written materials submitted by the public or
interested parties for the Land Use Appeals Hearing Officer's review should be
submitted to the Planning Division Office one week prior to a scheduled hearing,
allowing time to attach the material to the staff report. In order for written -materials
to be included and analyzed in the staff report, it should be submitted two weeks prior
to the scheduled hearing.
a. Materials submitted after that but prior to the meeting date will be emailed to the
Land Use Appeals Hearing Officer. Materials submitted on the day of the hearing
will be provided to the Land Use Appeals Hearing Officer at the scheduled
hearing.
b. Written materials submitted should be concise.
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c. Any party to a matter, including the Planning Staff, may submit proposed findings
of fact and conclusions of law for adoption by the Land Use Appeals Hearing
Officer.
·a. Written materials from the appellant or petitioner should be submitted to the
project staff at least fourteen calendar days prior to a hearing to give time for staff
to analyze the material prior to finalizing the staff report. If materials are
submitted after this date, the hearing date of an issue may be postponed to give
other parties and the Land Use Appeals Hearing Officer time to analyze the
information.
e. All materials submitted by the Planning Staff or any individual who has standing
to appear before the Land Use Appeals Hearing Officer shall be provided, as soon
as it is practical to do so, to the other parties to the matter. Posting materials on
the City's website along with email notice to the parties to the matter shall be
considered as adequate.

C.

Hearings by the Land Use Appeals Hearing Officer.
I. Place: All meetings of the Land Use Appeals Hearing Officer shall be held in a room
as determined appropriate in the City and County Building, located at 451 South State
Street, Salt Lake City, Utah; or at such other place as the Land Use Appeals Hearing
Officer may designate.
a. A meeting having been convened at the place designated, may be adjourned by
the Land Use Appeals Hearing Officer to any other place within Salt Lake City
for the sole purpose of investigating some particular matter of business, which
may be more conveniently investigated at such other place.
b. A meeting may also be adjourned to any other room more convenient for
conducting the business of the Land Use Appeals Hearing Officer, so long as
proper notice of the hearing location is provided to the parties to an issue aµd
others who are to receive notice of the hearing.

2. Field Trips: On those occasions when site inspections are deemed advisable, field
trips may be conducted by the Land Use Appeals Hearing Offic·er, and notice of the
time and place of the field trip shall be provided to the parties and others who receiv~
notice of the hearing.
a. The parties shall be allowed at the sites of the field trip.
b. Field trips shall be for the purpose of gathering information, not for the discussion
of the project or decisions.
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•

E.

Procedure at Hearings:
1. Due Process. The Land Use Appeals Hearing Officer shall act in a quasi-judicial
manner and ensure that those appearing before it are afforded due process, which
includes the following:
a. The right to notice of a hearing where the matter is to be considered.
b. The right to be heard on the matter.
c. The right to review and comment upon any evidence that may be the basis for a
decision.
d. The right to a fair and an unbiased decision-maker.
e. There shall be no ex parte contact between a Hearing Officer acting as the Land
Use Appeals Hearing Officer and any party, including the ~lanning Staff, on the
merits of a pending decision.

2. Who May Appear. Where the matter is identified in the Zoning Ordinance as a
public hearing, and the matter is not an appeal of a Planning Commission Historic
Landmark Commission decision, the public may appear before the Land Use }\ppeals
Hearing Officer and make comment related to the matter.

.or

3. Order of Consideration of Items: The following procedure will normally be
observed; however, it may be rearranged by the Land Use Appeals Hearing Officer
for individual items if necessary for the expeditious conduct of business and in the
interest of fairness:
a. Appeals of Historic Landmark Commission or Planning Commission Decision:
1) Item introduction by Land Use Appeals Hearing Officer.
2) Presentation and recommendation by the person bringing the appeal who
bears the burden of proof. The person bringing the appeal shall generally
have a total of 30 minutes to make _arguments and responses during the
meeting.
3) Presentation and recommendation by the Planning Staff, City Attorney or
other person responding to the appeal. The Planning Staff, City Attorney and
I or other person responding to the appeal shall generally have a total of 30
minutes to make arguments and responses during the meeting.
b. Appeals of Administrative Decisions or applications for Variances
1) Appeals of Administrative Decision or Variances shall not be heard before
5:00 p.m.
2) Item introduction by Land Use Appeals Hearing Officer.

Policies and Procedures - Salt Lake Land Use Appeals Hearing Officer

May 2012
Page 5
Digitized by the Howard W. Hunter Law Library, J. Reuben Clark Law School, BYU.
Machine-generated OCR, may contain errors.

2) Presentation and recommendation by the person bringing the appeal or
application for a variance.
3) Presentation and recommendation by the Planning Staff.
3) Comments and argument by others. Where the matter is identified in the
Zoning Ordinance as a public hearing others may make comments. Individual
public comments will generally be limited to 2 minutes.
4) When a public hearing is held, the person bringing the appeal and the,
Planning Staff should be given opportunity to respond to comments made by
any other person.
a. The Land Use Appeals Hearing Officer has the authority to allow additional
. time to ensure enough time to sufficiently understand the matter at hand.

F.

•

Standard of Review
1. Record Review .. Where the Land Use Appeals Hearing Officer hears a matter
brought on appeal from the Planning Commission or the Historic Landmark
Commission, the appeal shall be heard based on the record of the decision provided
by the Planning Commission or Historic Landmark Commission.
.
.
a. The person appealing a decision of the Planning Commission or the Historic
Landmark Commission shall have the burden to prove that the decision was
erroneous.
b. The Land Use Appeals Hearing Officer shall review the decision ~ppealed on a
standard of correctnes~, and shaHpresume that the decision was correct.
c. The Land Use Appeals Hearing Officer shall uphold the decision which is the
subject of the appeal unless it is demonstrated that the decision is not supported
by substantial evidence in the record or violates a law, statute, or ordinance in
effect when the decision was made.
d. No new evidence shall be heard by the Land Use Appeals Hearing Officer unless
such evidence was improperly excluded from consideration in the decision which
has been appealed.
e. A record review shall not involve the provision of new facts to the Land Use
Appeals Hearing Officer and the person bringing the appeal or the person's
representative shall restrict the information provided to an explanation of how the
. decision was not supported by substantial evidence in the record or was otherwise
illegal.

2. De Novo Review. Where the Land Use Appeals Hearing Officer hears a matter
brought on appeal from a decision by the Staff or any other administrative ma11er not

•
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~

previously decided by the Planning Commission or Historic Landmark Commission, .
or hears a variance request, the matter shall be heard de novo, which means that the
· item shall be newly considered and shall not be decided based on the facts or law
previously reviewed.
a. The person bringing the appeal or variance request and others providing evidence
and comment on matters heard de novo should not presume that any info1mation
available to any person who reviewed the matter previously is before the Land
Use Appeals Hearing Officer and shall have a duty to provide to the Land Use
Appeals Hearing Officer any information that is to be considered by the Land Use
Appeals Hearing Officer.
b. The Land Use Appeals Hearing Officer shall give no deferenc~ to the decision
that is appealed.
c. A public hearing will be conducted.

3. Variances. When hearing a request for a variance from the provisions of the land use
ordinance under Chapter 21 A.18 of the Salt Lake City Code, the provisions of that
Chapter shall apply.

G.

Procedure: Decision
1.

Completion of Evidence and Comments. After hearing the presentations and
comments of those appearing before the Land Use Appeals Hearing Officer, the Land
Use Appeals Hearing Officer may continue the matter and leave the record open for
more submittals by.the parties or others; take the matter under advisement; or
announce a decision.

2. Rendering a Decision. A decision may reverse or affirm, wholly or in part, or may
modify the decision s~bject to the appeal. The Land Use Appeals Hearing Officer
may also remand the matter back to the original authority with specific instructions to
address any portion of the matter that may be missing from the record. On Variances,
the Land Use Appeals Hearing Officer is the decision mal<lng authority.
a. A Record of Decision of any matter shall be prepared which sets forth the facts
and law upon which the decision is made.
.
b. The date of the decision shall be the date that it is rendered.
c. Notification of the decision shall be sent by mail to all parties to the appeal as
provided by the Salt Lake City Code. If pru.iies agree, the decision may be send
via email.
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3. Stay of Decisions. The Land Use Appeals Hearing Officer may stay the issua~ce of
any permits or approvals based on the decision for thi11y (30) days or until the
decision of the district court in any appeal of the decision.

H.

Modifications ofApplications for V[!riances and DeNovo appeals
1. By the Applicant. An application before the Land Use Appeals Hearing Officer may
be modified by a written request from the applicant to the Land Use Appeals Hearing
Officer.
a. Such a request shall include a description of the proposed change and shall be
accompanied by evidence such as affidavits, drawings etc. where apI?licable.
b. Copies of such a request shall also be provided to other parties to the issue, who
shall be allowed a reasonable opportunity to comment on the request.
c. If, after receiving application and any comments from other parties, the La~1d Use
Appeals Hearing Officer finds that the modification constitutes a substantial
change, the Land Use Appeals Hearing Officer may consider the application as a
new application and request a new Staff Report and the setting of a new hearing
date, if a hearing date had been previously set.
2. During Review. The issues in an application may also be revised and adju~ted
during the process of review and consideration as deemed appropriate by the Land
Use Appeals Hearing Officer.

L

Reconsideration ofDecisions.
1. Not Required. The Land Use Appeals Hearing Officer is not required to reconsider
a matter.
2. Request for Reconsideration. The person seeking reconsideration must sub~it to
the Land Use Appeals Hearing Officer evidence which supports claims that the
decision warrants reconsideration.
a. The Planning Director or the Director's designee shall be notified of and may
comment on a request for reconsideration.
b. A request for reconsideration can be made based on proof of a substantial change
in the law, facts, evidence, or conditions relating to the decision.
c. A request for reconsideration does not toll appeal deadlines to the Third District
Court.
d. After receiving the evidence, the Land Use Appeals Hearing Officer shall
determine whether or not there appears to have been a substantial change in the
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law, facts, evidence, or conditions relating to the application which would warrant
reconsideration.
e. If the Land Use Appeals Hearing Officer finds that there may have been such a
change, it shall thereupon treat the request as a new application. Consideration of
the matter shall then be conducted as provided in these rules for new applications.
3. Reconsideration by the Land Use Appeals Hearing Officer. The Land Use
Appeals Hearing Officer may also reconsider any decision within 10 days of making
the decision where the Land Use Appeals Hearing Officer believes it may have made
an error.

J.

Suspension or Alteration of Rules
1. Approval Required. No standing rules, policies, or procedures of the Land Use
Appeals Hearing Officer shall be altered, amended, suspended, or rescinded without
the approval of the Planning Director.
2. N oticc Required. Any proposed change in the standing rules, policies, or procedures
shall be posted on the Land Use Appeals Hearing Officer website. Notice of any
· proposed changes shall also be provided to those who have requested no'tice of
changes in the website, the Planning Director, the Mayor, and the Council Chair.

. K.

Staff.
1. Secretary: A member of the Planning Division Staff shall serve as Secretary to the
Land Use Appeals Hearing Officer. The ·secretary's duties are:
a. To provide notice to the parties and others who are to be notified about any issue,
in accordance with legal noticing requirements provided for in relevant sections
of the Salt Lake City Code.
b. To attend meetings held by the Land Use Appeals Hearing Officer and to receive
and bring to the attention of the Land Use Appeals Hearing Officer all messages
and other communications related to an issue that are not otherwise provided at
the hearing.
c. To make an audio recording of and also prepa_re a written summary of the
proceedings of the Land Use Appeals Hearing Officer.
d. To keep and maintain a permanent record file of all documents, recordings and
papers pertaining to each issue considered by the Land Use Appeals Hearing
Officer.
e. To ensure that the Land Use Appeals Hearing Officer receives materials pertinent
to any issue considered.
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f. To perform such other duties as may be required.

M.

Recording of Policies and Procedures
1. Permanent Record. These policies and procedures and all subsequent amendments
shall be recorded by the Planning Division in the permanent records of the Land Use
Appeals Hearing Officer and the current policies and procedures shall be posted on

,the C~tyrebsi/
.,./--::

_,.r,~

Approved/ y: Wii'rord Smnmerkomt Planning Director

J - 3() .. ( v
Date Approved

·•
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